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8 UNTO THE 1er HONOURABLE, _ 


F: 


THE LORDS or COUNCIL AND SESSION,. 


1 DM 
THE 


PETITION 
+ 


Lieutenant Maruzwl STEWART, of the. 
Regiment of Foot; 


- 
— 


 HUMBLY SHEWETH,, 


HAT the late Mathew Stewart of Lochrig died in De- 
cember 1762, leaving three ſons (of 0 the peti- 
tioner was the ſecond} and four daughters: To the 
eldeſt ſon, Alexander, the eſtate of Lochrig devolved, 

upon the fix younger children here was ſettled only 1000 /. 

Sterling. 

The petitioner having obtained à lieutenancy in the army, and 
being thereby in a capacity, with economy, to ſupport himſelf, . 
and, at ſame time, being ſenſible how little his younger brother 
(then very young) and four ſiſters had to maintain themſelves, 
and carry on their education, he made over to them his ſhare f. 
the 1000 J. Sterling left him by his father, to be equally divided. | 
amongſt them. | 

That the petitioner, by cloſe nee on his regiment, then . 
in Ireland, had occaſion to be but very ſeldom at the hone of. 
Lochrig; but in the few times be had been there, he contracted. 

a ſlight acquaintance with one Jahn. Stevenſon ſurgeon i in Parſley, . 


Bari who.: | 


: ys 2 © F > 2 . 
1 . ” 2 * 
wy : = . l 3 
: * Sf ORIEL ER ale * 5 ITN ©. 1 8 _ 4 I 4 2 W 2 22 ” 
$1 —— TOS 2 * n * * ; wide wit aw h I 38 apt % $4 4 . 4 en x ala} . 2 2 2 = i ow G 
\ SS n — {3 * . f 1 r =». 2 3 e Cock 1 3 & as k 
0 7 7 W b bh AP EE N a. i wes  - . Are 4 ® S 9 7 oor —— — . 
x — 4-4 9 ror. HFS 7 5 * 4 


— 


4 Wy 


-who he underſtood, prior to November 1767, had been a pretty 
cloſe reſidenter about his brother's family, whether our of attach- 
ment to any individual of that family, or whether out of regard 
to the family in general, 1s unneceſſary to mention. 

The petitioner having, upon the 13th November 1767, arrived 
at his brother's houſe, from attending on his regiment, then in 7re- 
land, he was informed by his ſiſters, that their younger brother 
Archibald was then idle at home, there being no ſchool for the 
preſent at Irvine, where he had formerly been, the maſter having 
died ſome little time before: And being further informed, that 

the above-mentioned John Stevenſon, who had left Lochrig only 
the night preceding, having expreſſed a great fondneſs for their 
brother Archibald, had begged he might be allowed to come and 
reſide a few months with him in the town of Paiſley, where there 
were exceeding good maſters of every kind, whereby he might 
have the opporrunity of attending any particular branch of learn- 
ing, that ſhould be thought moſt eligible by his Sricnds, and fit- 
teſt for his age. 

The petitioner being of opinion, that it would be highly pro- 

r for his brother Archibald to be ſometime from home, and, 
e def that it was neceſſary he ſhould acquire ſome now- 
ledge in book-keeping and arithmetic ; and being further ſatis- 
fied, that the town of Parley was a very proper place for the a- 
| bove purpoſes, he thought himſelf much obliged to Mr. Stewer/5r 
for this freindly offer to his brother, and, as bound in common 
civility, to return him thanks for this intended favour. He wrote 
Mr. Stever/on the following letter, in which he points out to him, 
ſuch ſchools as he thought would be molt proper for his brother's 

idge, attendance: * Dear Sir, I was extremely ſorry I had not the plea- 
= ſure of ſeeing you at Lochridge; I came only - laſt night from 

* Glaſgow, and intended to have been at Paiſley, but it was not 

in my power; but I intend to be there very ſoon.—I under- 

* ſtand there is a very good ſchool at Parley, and that you was 

was ſo good as to ſay, that you would take charge of my bro- 

* ther Archie. I am extremely obliged to you for it; but 

hope you will not give him too much indulgence, as he 
has been greatly ſpoiled by that already. What I want him to 

learn at ſchool, is figures, writing, and reading Engliſh di- 

„ ſtintly ; as to Latin, he need not, as he is neither intended 

for a Phyfichin, lawyer, or clergyman. | If he could learn a 
VP 5 * little 


1 
little French, it would be of great ſervice. I hope you will 
give the maſter particular charge about him, as he requires to 
„ be kept in great order. He ſhall be ſent to you, either on 
* Tueſday or Wedneſday next, if the weather permits, All here 

* join in compliments to you. I ever am, exc.” 

Soon after the date of the above letter, Archibald Stewart ſet 
out for Parſley, where, as the petitioner has been informed, he 
reſided for ſome months with Mr. Stevenſon; but what the parti- 
cular period was, or what furniſhings were made to him by Mr. 
Stevenſon during that period, the petitioner is altogether ignorant 
of: For, from the date of the above letter, down to the end of 
the year 1769, Mr. Stevenſon never mentioned the ſubject to the 
petitioner, either by letter or converſation. 

About the month of October 1769, the petitioner being inform- 
ed, that Mr. Stevenſon, in his abſence, had carried off from his 
fiſter's houſe, a favourite pointer belonging to a Lady of his ac- 
quaintance, the petitioner, on that account, inſiſted for reſti- 
tution of the dog: Mr. Stevenſon as peremptorily refuſed it; 
whence proceeded ſome little altercation: And in a very few 
weeks thereafter, an action in this court was brought by Mr. 
Stevenſon, againſt the petitioner, libelling upon the above-men- 
tioned letter; and thereupon concluding againſt the petitioner, 
for payment of 16 J. Sterling, for eight months board given to 
his brother Archibald; and for 3 J. 35s. 6d. as the value of diffe- 
rent furniſhings. made to him during the above ſpace, in all 19 l. 
35. 6 d. 

This having come in courſe before the Lord Barjarg 88 
three ſeparate defences were pled for the petitioner, 1, That 
no part whatever of the accompt charged for, could be found 
due to the purſuer, or, at leaſt, that the 16 J. charged for eight 
months board, could, in no view, be exigible by him: For as 
Archibald Stexwart, to whom this aliment was ſaid to be furniſh- 
ed, was, at the time thereof, paſt the years of pupillarity, and 
had curators with whom the purſuer might have contracted ; 
and as he, the purſuer, had never mentioned to rhefe c curators, 
to Archibald himſelf, or to any of his friends, that he ever in- 
tended to demand payment for his aliment; and as the purſuer 
was neither debtor to Archibald, or did he make a profeſſion of 
keeping boarders ; fo, therefore, the eight months aliment now 


<nargen for, mult be preſumed to have been gifted and furniſh- 
ed, 


E E } 
ed, animo donandi: And as to the 3. J. 3s. 6 d. the defender, tho" 
nowiſe liable therefore, yet, in order to ſave the expence of liti- 
gation, he was willing to make inſtant payment thereof. 

2do, That though the ſum now ſued for, ſhould be held to be 
due by Aarchibald Stewart, to whom the aliment and furniſhings 
were alledged to be made; yet, that it did not from thence fol- 


low, that the defender was liable m payment of that debt : For, 


as to the letter above recited, founded upon- by the purſuer, it 
could be taken in no other light than as a letter of common ei— 
vility and thanks, for a favour offered to ſo near a relation ; - 


_ more-eſpecially, when it is conſidered, that, at the time this let- 


ter was wrote, the petitioner had already made over to his young- 
er brother and ſiſters, the whole of the patrimony left him by 
his father. How then could it be ſuppoſed, that the writer of 
this letter meant to ſubject himſelf in payment of the mainte- 
nance, education, &c. of his brother Archibald, who was fully 
abler to bear that expence, than he, the author of the letter. 

37:0, That even ſuppoſing this letter was to be held as obliga- 
tory upon the defender, yet in no light could it be conſidered, 
other than as a cautionary obligation ; and that as the principal 
obligant was ſtill alive, and the whole of his patrimony unin- 
croached upon, ſo, therefore, the defender, who was only caution- 


er, could not be found liable in payment of the {um charged 
for, till the principal was brought into the field, diſcuſt, and found 


liable for that ſum, and allo for the expence of extracting the 


inſolvent. 
Theſe defences however, the Lord Ordinary was pleaſed to 


over rule, and to find the defender liable for the principal ſum 


and annualrents libelled, and to decern. And thereafter, upon 


adviſing repreſentation and anſwers, his Lordihip was pleaſed 


to adhere to his former interlocutor, finds expences due, and 


e ordains an accompt to be given in.“ And, at an after calling, 


wi og this date, his Lordſhip was pleaſed “ to modify the ac- 


„ compt of expences to $5 J. 5 s. Sterling, to find the defender 


* decreet, and decerned.” 

Againſt theſe interlocutors, a repreſentation being preferred up- 
on the part of the defender, he, in order to bring the cauſe to 
a ſhort iſſue, did not then inſiſt upon his two laſt defences, but, 
without paſſing therefrom, he offered to prove his firſt defence, 


by the oath ot the purſuer, Viz. that when Archibald Stewart 
came: 


ö 
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came firſt to reſide with him, he, the purſuer, meant to have made 
him a preſent of his aliment, and of conſequence made no agree- 
ment whatever with himſelf, curators, or relations, relative to that 
board, or the quantum thereof. And, 2do, That if the purſuer 
had altered his mind, during the time that Archibald Stewart re- 


ſided with him, and had thereby reſolved to demand board, yet 


that he never heil notified ſuch alteration of his reſolutions, 
to either Archibald Stewart, his curators, or any connected 
with him. 

Upon adviſing this repreſentation with anſwers, the Lord Or- 


dinary was pleaſed to pronounce this terien Having Dec. 18. 
conſidered this repreſentation, with the anſwers thereto, finds 177. 


it relevant to be proved by the purſuer's oath, that at the time 
© he made offer of taking charge of the defender's brother, Ar- 
*& chibald Stewart, he intended to entertain him in his houſe, 
* without making any demand on that account ; and * com- 
miſſion, Oc.“ | 

In conſequence of this order, an act and commiſſion was ex- 
tracted, and the purſuer, upon the two fimple interrogatories a- 
bore- mentioned, has thought Proger to emit the following de- 


poſition: 


At Parſley, the zoth day of January 1771 years, © Compear- 
*® ed the purſuer, John Stevenſon, ſurgeon in Paiſley, who being 
** ſolemnly ſworn and examined, depones, That he happened to 
* be at Lochrig, two or three weeks before Archibald Stewart came 
* to Parſley, and Miſs Annie Stewart, ſiſter to the defender, as 


* he thinks, or ſome other of the defender's ſiſter S, mentioned 
to the deponent, that Archibald Stewart had been at Irvine 


“ ſchools, and that the ſchoolmaſter he was with died, and 
* that the boy was loſing his time, going idle at Lochrig; and, 
* at ſame time, asked, If there was a good ſchool at Parſley ? 


_ © to which the deponent anſwered, that there was a very good 


* ſchool at Parley ; and if Mr. Stewart, or the young ladies 
* chulſed to ſend Archibald to Pa Mey, the deponent would be of 
* as much ſervice to him as lay in his power; and at this time, 
© no mention was made, whether Archibald was to go to Paiſley 


or not, or with whom he was to be boarded, as the ladies ſaid 


Archibald was entirely at the diſpoſal of the defender, Captain 
* Matthew Stewart. Depones, That a few days after the depo- 
B ponent 
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ponent was at Lochrig, the defender wrote the letter produ- 
ced in proceſs, and narrated in the commiſſion; and, a few 
days after writing that letter, the defender ſent his brother 
Archibald to Parley, and along with him a letter directed to 
the deponent, by which letter, the defender promiſed to ſee 
the deponent paid ; but no mention of boarding or any other 
particulars, ſo far as the deponent remembers, he the depo- 
nent having miſlaid or loſt the ſaid letter; but the deponent 
underſtood the letter to be an obligation to pay boarding, and 
every other expence he ſhould lay out on Archibald Stewart's 
account. Depones, That he never asked nor defired that Ar- 
chibald Stewart ſhould be ſent to his houſe, for the benefit of the 
{ſchools at Parſley, nor had he any other communing upon Ar- 
chibald's being ſeat to Paiſley, than what is above deponed to. 
Depones, That there was no mention made by Captain Mat- 
thew Stewart, or his ſiſters, at any time, that their brother 
Archibald was to be boarded with the deponent; and the rate 
of boarding was never ſpoke of; but upon the faith of the faid 
two letters, the deponent kept Archibald Stewart in his own 
houſe, and gave him bed, board, and waſhing. Depones, 
That if Archibald Stewars had ſtaid in the deponent's houſe 
no more than a month or ſix weeks, the deponent, on account 
of the regard he had for the family, would have charged no- 
thing for his boarding; but as he ſtaid much longer, the de- 
ponent expected payment. Depones, That he did not notify 
to the defender, or his ſiſters, that he the deponent intended 
to be paid for the boarding; nor dzd he make any demand for 
boarding, till above four or five months aTter Archibald Stewart 
left Pai/ley, when the deponent wrote a letter to the defender, 
with an accompt of the boarding and other outlays libelled, 
demanding payment thereof; to which letter he received an 
anſwer from the defender, alledging he was not liable to pay 
any part of the accompt, and that he had never promiſed to 
pay it; and if the deponent intended to proſecute him, he might 
do it as ſoon as he pleaſed, as he the defender was not certain 
of ſtaying long in this country, or words to that purpoſe. De- 
pones, That he was not in uſe to keep boarders, when the de- 
fender's brother came to him, except his own apprentice, who 
boards with him, and pays him a yearly board- wage, beſide 
his 'prentice fee. And being interrogate, If or not he ſaid to 
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any of his acquaintances in Pie, at the time Archibald 
Stexwart ſtaid in his houſe, that the deponent was to entertain * 
him gratis, or make no demand for his board? depones, That 

he believes he may have ſaid to ſome of his acquaintances, 

* that he would cheerfully keep Archibald Stewart in his houſe, 
“without demanding board for a month or fix weeks; but he 
does not remember, that ever he ſaid in general, to any per- 

** ſon, that he was to take no board-wages for the defender's 
„brother, as he ſtaid a much longer time. And this is truth, 

as he ſhall anſwer to God.“ | 


Upon adviſing the above depoſition, the Lord Ordinary was 
pleaſed to pronounce the following judgment: Having again Feb. 8. 
* conſidered the laſt repreſentation, and anſwers thereto, and the 7 
e oath of the purſuer, finds it not proved by ſaid oath, that at 
© the time the purſuer took charge of the defender's brother, he 
“ intended to entertain him at bed and board gratis, for the time 
* libelled; and therefore, refuſes the defire of the repreſentation, 
* and adheres to his former interlocutor.“ 
Againſt this interlocutor, a third repreſentation being preſent- 
ed on the part of the defender, his Lordſhip was pleaſed © to re- Feb. 22. 
* fuſe the ſame without anſwers, and to adhere. #7778 
Of theſe interlocutors, the petitioner muſt humbly crave your 
Lordihips review; and after having ſo fully ſtated the previous 
iteps of procedure, and facts that gave rife to this queſtion, he 
is hopeful it will be unneceſlary to trouble your Lordſhips with 
much argument. 
The petitioner, in the %% place, does humbly contend, That, 
ſuppoling the ſums now charged for, were juſtly due the purſuer, 
yet, in no event, can the petitioner be conſidered as the party 
liable in payment of theſe ſums: For it will be obſerved, that the 
aliment given, and the furniſhings made, were not to the peti- 
tioner, but to his younger brother Archibald. Archibald then 
ſtaid with Alexander, their eldeſt brother, the heir of the family, 
with whom, had there been any pachon for board intended, the 
purſuer would naturally have made it with him; he had drobs-r 
bald's patrimony in his hand, and the only parent he then had. 
The petitioner is not ſaid to be Archibald's curator, nor 1s he Ar- 


cHibald's heir, for he is ſtill alive; and in what other view he can 
be 
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be ſuljedted to the payment of Archibald's debts, does not * 
ſently occur. 

The purſuer, it is true, has maintained, that the petitioner, as 
having wrote the letter above- recited, had thereby become liable 
in the ſum charged for. Bur, in the firſt place, the petitioner _ 
does humbly apprehend, that in no view whatever can this let- 
ter ſubject him to the payment of the preſent demand: For your 
Lordſhips will have already obſerved, that this letter is no more 
than a letter of common civility, returning thanks for a favour 
intended to be beſtowed upon a friend; for had it been under- 
ſtood betwixt the parties, that the writer of this letter was to 
pay, out of his own pocket, 16 /. Sterling for his brother's eight 
months reſidence with the purſuer, no thanks whatever would 
have been due on that account; and this the more eſpecially, 
when your Lordſhips are informed, that till the commencement 
of the preſent proceſs, the petitioner never either ſpoke or wrote 
to the purſuer on this ſubject, except in the letter above. 12 
cited. 

But, 2do, Even ſuppoſing the petitioner, in conformce of the 
above letter, was to be found liable, /ub/tdiarie, in the ſum now 
charged for; yet, even in that caſe, he does with ſome confidence 
maintain, thar, in no view whatever, can he be ſubjected in pay- 
ment thereof, till his brother Archibald, who is the principal ob- 
ligant, be, in the firſt place, cited and diſcuſt. Archibald Stewart 
is {till alive; ; he is in a good way of buſineſs, and has a ſeparate 
patrimony of his own. It will ſurely then be incumbent on the 
purſuer to ſatisfy your Lordſhips, that he has endeavoured to re- 
cover payment from his debitor, and has failed in that attempt ; 
or that, at leaſt, he has called Archibald in this proceſs, in order 
to conſtitute the debt againſt him, before he can be allowed to de- 
mand payment from the cautioner ; and this clearly is the ſtrong- 
eſt light the petitioner can be conſidered 1 in, as author of the a- 
bove letter. 

The petitioner ſhall now proceed to conſider this queſtion, up- 
on the ſuppoſition that your Lordſhips were to be of opinion, 
that he, the petitioner, was the proper defender in this action. 
In this view of the caſe, the petitioner does humbly contend, 
that the purſuer is intitled to no more of the 19 J. 3s. 6d. now 


charged for, than the ſum of 3 J. 35s. 6 d. as the value of the 
ſmall 


1 
mall furniſhings made to Archibald Steavart; and that the 16. 
charged for eight months board, falls totally to be cut off. 

It would be altogether unneceſſary to quote authorities, in or- 
der to ſhow, that it is an eſtabliſhed maxim by the law of this 
country, that entertainment furniſhed to a perſon, beyond the 
years of pupillarity, without any paction or agreement entered 
into with himſelf, curators, or friends, is preſumed to be freely 
gifted, and infers no obligation whatever on the perſon ſo ali- 
mented, except in the caſes, where the perſon furniſhing the ali- 
ment, either makes a profeſſion of keeping boarders, or is debi- 
tor to the perſon alimented. 

One other maxim the petitioner will beg leave to hold as equal- 
ly clear, and eſtabliſhed by both the law and the practice of this 
court, viz. That if one perſon {hall take another to reſide with 
him, with an intention to aliment him gratis; and if, after- 
wards, he ſhall change that reſolution, and reſolve to demand 
payment for the aliment given ; yet, 1f he negle to notify this 
alteration to either the perſon alimented, or his curators, he will 
be thereby deprived of any title to the aliment thus furniſhed, 
prior to the time that he notified the alteration of his former re- 
ſolution. | : 

To apply theſe principles to the caſe in hand, your Lordſhips 
will be pleaſed to recollect, that the petitioner referred theſe two 
ſhort queſtions to the oath of the purſuer, which was undoubted- 
ly a mean of proof that he could have no objection to. The 
firſt of the averments was, That when Archibald Stewart went to 
live with the purſuer, that no board was meant to be demanded 
by the purſuer for ſuch aliment ; and that, of conſequence, no 
ſtipulation relative thereto, had been mentioned to Archibald, his 
curators, or relations. The /econd averment was, That although 
the purſuer might have changed his reſolution during the time 
that Archibald reſided with him, and thereafter had intended to 
demand board ; yet, that this intention and alteration never had 
been intimated or notified, either to Archibald, or any perſon con- 
nected with him, and, of conſequence, payment for ſuch ali- 
ment could not be exigible by the purſuer. 

The proof of theſe two averments, was, by the Lord Ordina- pee. 18. 
ry's interlocutor, of this date, moſt juſtly found relevant, to ob- 1779- 
tain an abſolvitor in favours of the defender. And, in terms of 


this interlocutor, he does now humbly contend, that both one and 
| other 
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other of theſe averments are clearly eſtabliſhed by the oath « emit» 
ted by the purſuer. 

In this depoſition, which might have been eaſily contained in 
{ix or eight lines, or rather 1n 0 many words, as it needed only 
have been an anſwer, in either the affirmative or negative, to two 
ſimple queſtions ; yet the purſuer has thought proper to ſpin it out 


to near three pages in length, by bringing into his detail every 


extraneous circumſtance that could in any degree aid his preſent 
demand; yea, he has introduced the receiving of two other let- 
ters from the petitioner, one of which he ſays he has miſlaid, and 
the other has never yet been produced, both which the petitioner 


begs to call in queſtion, and deny the writing of either; yet this 


depoſition, when diveſted of theſe circumſtances, foreign to the 
iſſue, does politively anſwer in the athrmative both the queſtions 
put by the defender. 

About the middle of the depoſition, he depones, That the 
rate of board never was ſpoke of.” And a little below, he 
further depones, That if Archibald Stewart had ſtaid in the 
* deponent's houſe no more than a month or ſix weeks, the de- 
* ponent, on account of the regard he had for the famuly, would 
* have charged nothing for his boarding.” And a little further 
down, he depones, That he ſaid to ſome of his acquaintances, 


that hc vould cheerfully keep Archibald Stewart in his houſe, | 


* without demanding board, for a month or ſix weeks.“ 
If this 1s not a direct proof of the firſt averment made by the 
petitioner, he 1s really at a loſs to know, what words could have 


more pointedly narrated that averment. The petitioner affirmed, 
that when Archibald Stewart went firſt to lodge with the purſuer, 


that he, the purſuer, at that time, intended to make him a pre- 
ſent of his aliment; and that no mention was made of the time 
he was to ſtay, or rate of boarding. In the depoſition before 
narrated, this very averment is repeated in almoſt the very iden- 


tical words : It is deponed, that the rate of boarding was never 


mentioned ; and further, that during the whole of the firſt fix 
weeks, Archibald Stewart reſided with the purſuer, he intended 
this aliment as a preſent. This, then, ſurely aſcertains, that 
when Archibald went firſt to reſide with the purſuer, that his ali- 
ment was meant to be beſtowed on him gratis. 

It only then remains to inquire, Whether the purſuer chanel 


this his firſt intention? and, having ſo changed it, Whether he 
notified 
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notified this alteration to Archibald, or his connections? To en- 
ter into the private ideas or reſolutions of the purſuer, is a degree 
beyond the petitioner's capacity; but this far he has averred, 
(and it is fully ſufficient for his purpoſe) that if ſuch reſolutions 
were formed, they never were intimated to Archibald, his cura- 
tors, or relations; and, in evidence of this averment, he appeals 
to the words of the purſuer's depoſition, where, about the mid- 
«le thereof, he depones, That he did not notify to the defender, 
or his liſters, that he the deponent intended to be paid for the 
* boarding.” In virtue, then, of this depoſition, the petitioner 
apprehends, he is well intitled to ſubſume, and ſay, that as the 
purſuer failed to notify this alteration ; ſo, therefore, he cannot 
now be intitled to demand payment for the aliment thus fur- 


__niſhed. 


Upon the whole, therefore, the petitioner is hopeful, that your 
Lordſhips, upon conſidering this depoſition, will be clearly of opi- 
nion, that however much the purſuer may have endeavoured, by 
a detail of circumſtances foreign to the iſſue, to divert the atten- 
tan from the direct anſwer to the queſtions put to him; yet, that 
this depoſition, when diveſted of theſe circumſtances, does reſolve 
into a direct proof of the two averments made by the defender; 
and, of conſequence, he falls to be aſſoilzied from this action, at 
leaſt, guoad the ſum charged for aliment. 

For, if the purſuer ſhall be pleaſed to lay his action upon the 


letter wrote by the petitioner above recited; in that caſe, your 
Lordſhips, in order to form a juſt idea of the meaning and pur- 


port of that letter, will undoubtedly take into your conſideration, 
what was the underſtanding and intendment of parties at the 
time of writing and receiving ſuch letter. That the petitioner 
by writing thereof did not intend to ſubject himſelf in payment 
of the aliment and furniſhings made to his brother Archibald, is 
evident, from what is above ſet forth, beyond all poſſibility of 


doubt. | 


; — ———— 
That the purſuer, when he received this letter, did not intend 


to charge payment for the aliment furniſhed to the petitioner's 


brother, is a fact clearly eſtabliſhed from his depoſition above- 
recited. And as the effect of that letter muſt be aſcertained by 
the intendment of parties, at the time of writing and receiving 

thereof: 
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thereof : So, therefore, your Lordſhips will eaſily believe, that 
the foundation of this action does not proceed from this letter, 
but from the accidental diſpute betwixt the parties, concerning 
the abſtraction of the pointer formerly mentioned. 


May it therefore pleaſe your Lordſhips to alter the interlocu- 
tors above complained of, and to aſſoulzie the petitioner from 
this action ; or, at leaſt, to find, that he can be liable for 
710 more of the ſum charged for, than the -Þ 38. 6 d. 5 
laid out by the purſuer, on account of neceſſarics to his bro- 


ther Archibald. 
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According to juſtice, &-c. 
WA. CAMPBELL, 
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